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LEGAL SERVICES:
HAS IT SUCCEEDED?
Alan W. Houseman*
INTRODUCTION

More than 25 years ago the federally funded civil legal services program for
the poor began. Much has been written about it, but no overall assessment has
been made of its strengths and weaknesses.'
There are two rather different perspectives that can be used in judging the
success of legal services for the poor. The first director of the Office of Legal
Services within the Office of Economic Opportunity described the program as
one to marshal "the forces of law and the powers of lawyers in the War on
Poverty to defeat the causes and effects of poverty."2 The OEO legal services
guidelines stated:3 In any comprehensive attack on the causes and effects of
poverty, the law and lawyers are of singular significance: neither legal

opportunity nor equal"

Executive Director, Center for Law and Social Policy, Washington, D.C.
1. For review of legal services, see E. Johnson, Justice and Refonn, Thi Formtive Years of the
American Legal Services Program, (1978); L Dooley & A. Houaean, Legal Services in the , M and
ChallengesFacing the Poor, 15 CLEARIGaHoUSE REv. 704 (1982); . DOOLEY & A. HoU.Am, LEGAL
SERVICES HISToltY (1984); B. GAnTH, NEMHot-oo) LAW FMs Fon iTH POOR 17-51 (19M), D.
BEsHAov, LEAL. Srnvcis Fort Tm Poomu TI'M FoR RE-otM (1990); D. Bl.low, LegalALd In the United
Scaes, 14 CLEARiNcHOUSE REv. 337 (1980); 0. Bellow, The Legal Aid Puze: Turning Solmdons Ino
Problems, 5 Working Papers, Spring 1977 at 52 and 34 NLADA Briefcase 106 (Aug. 1977), .Johnson,
Discussion of Ten Years of Legal Sersicesfor the Poor, in Id at 35. See also J.KATZ, PoOa PE0LE'S
r Pon" PEoLE's LAWYERS]; R. Abel, Law Without Polidsts
AWYERS IN TRRisMoX (1982) [he
LegalAid Under Advanced Capitalism,32 UCLA AW REV. 474 (19Mh. For different perspectives on thphilosophy behind the legal services program, see Failinger & May, Litigating Against Poverty: Legal
Services and Group Representation, 45 Omo ST. LI. 1 (1984); Breger, Legal Aid for Ie Poor: A
Conceptual Analybis, 60 N.C L REV. 281 (1982); Cahn & Cahn, The War on Poverty: A Civillan
Perspective, 73 YALE LJ. 1317 (1964); Calm & Cahn, What Price Justice: The Civilian Peripective
Revire4,41 NOTRE DAmE L REv., 927 (1961 Wexler, PracticingLawfor PoorPeopl, 79 YALE LJ.149
(1970); Hazard, SocialJusticeThrough CiihlJustice,36 U. C. L REV. 699 (1959); C-amton, Promise and
Realiy in Legal Services, 61 Co N.L L REV. 670 (1976) [hereinafter Promise and Pealiy].
2. Bamberger, The legalSertices Programof the Office ofEconori Opportunlty.41 NaitaDAlm L

REV. 847, 852 (1966).
3. See Office of Economic Opportunity, GuldelinesforLegal Services Programs 1 (1965).

THE DISTRICT OF COLUMBIA LAW REVIEW

justice can be achieved for this nation's poor unless there be effective
counselors and advocates to represent them."
Thus, OEO saw the purpose of the legal services program to eliminate the
conditions that cause poverty or at least eliminating barriers that prevent the
poor from escaping poverty.
Were we to judge the legal services program by this criteria, then legal
services has surely failed. Poverty still exists, and the number of poor children
and poor families have increased. Some would go further. One scholar argued
that legal services has "legalized" not eroded poverty,4 while others contend
that legal services has helped perpetuate the very factors that lead to poverty.'
The second director of the OEO Office of Legal Services called "law
reform" the chief goal of OEO.6 To Johnson, the goal was "to bring about
changes in the structure of the world in which the poor people live in order to
provide on the largest scale possible consistent with our limited resources a
legal system in which the poor enjoy the same treatment as the rich."'
Yet, the chairman of the board and the first president of the Legal Services
Corporation saw the goal of legal services as assuring access to the poor to the
civil justice system. Cramton, who on several occasions stated that the person
who invented law reform should be hung, put his philosophy this way.' "The
poor in this country are entitled to publicly supported legal assistance because
access to the legal system is an inherent right of citizenship. If political liberty
means anything, it must mean the opportunity to utilize the legal system." He
also emphasized professionalism, the notion that legal services provides the
same services that a private lawyer provides, and quality of service.9
Judged by these criteria, legal services is a success. A brief review of
history will put these differing viewpoints into perspective.

4. L Mead, BEYOND ENNraym

IE SOCIAL OnLIoATION oF C1rmZsHn, (1986).

5. 1. Katz, Poor People's Lawyers, supra note 1,at 179-196.
6. See Justice andReform, supra note 1,at 167-172.
7. Introductory Address of Early Johnson in Proceedings of the Harvard Conference on Law and
Poverty, 1, 4 (Harvard Law School 1976).
8. See Cramton, Promise and Reality, supra note 1.
9. See Cramnton, Crisis in Legal Services for the Poor, 26 VuL. L REV. 521 (1981).
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L HISTORY
A. The Early Years, OEO Legal Services, The Transition to the Legal Services
Corporation
1. The Early Years - 1876-1964
Civil legal assistance for poor people began in New York City in 1876 with
the founding of the Legal Aid Society of New York, a private and charitable
program created largely by lawyers.1 The legal aid movement caught on in
the urban areas of the United States. By 1965, virtually very major city had
some kind of program; 157 organizations employed more than 200 full-time
lawyers with an aggregate budget of nearly $4.5 million."
The world of legal aid was heterogeneous. Although there was no national
program, they shared some common characteristics. The first and foremost was
impossibly inadequate resources.'" It has been estimated that legal aid reached
less than 1% of those in need. In addition, many areas had no legal aid at all.
Where legal aid existed, the resources were often so low that the service was
invisible. For example, in Los Angeles, the annual funding in 1963 was
approximately $120,000.. Nationlly, legal aid employed 400 lawyers to serve'
almost 50 million eligible persons -a ratio of one lawyer for every 120,000
eligible people.
Partially due to limited resources and a high number of eligibles, legal aid
generally gave perfunctory service to a high volume of clients. Court
appearances were infrequent, and appeals were nonexistent. Administrative
representation, lobbying, and community legal educations were not
contemplated. Legal aidhad little effect on those it served and no effect on the
client population as a whole.
Services were viewed as a form of charity.'3 Pressures from members of
the boards of directors of legal aid societies, particularly those with traditional

10. See MAountE, T

LANCE OF JUSTICE (1928); See also H. TWEED Tr

OA AID SOCIET

W

NEW YORK CrrY, 1876-1951 (1953).

11. See Summary of Proceedings, 43rd Annual Conference of the National Legal Aid and Defender
Asociarion at 84-5 (1965); E. BROwNEL., LEGAL AID mE UNITED STATES (Lawyer's Coop. 1951 &
Supp. 1961).

12. See Parker, The Impact ofFederalFundingon LegalAid, 10 CAL. W. REv. 503,506-14 (1974);
See also E. JoHNsOn, JUSTICE AND RE-ORM-IEE FoRmtAviE YEA S oF ni OEO L WA SRVI S
PROGRAM 9-10 (1974) [IIREIAFTE JUSTICE AND RrORM].
13. See, JUSTICE AND REO.RK supra note 12, at 10-14.
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moralistic or religious backgrounds, were successful in prohibiting legal
assistance for many types of cases. Those not "deserving" were excluded, and
various legal services, often including divorces, were considered luxuries and
not offered. 4
Although many legal aid societies were created by some sort of "reform"
movement that viewed legal services a catalyst for specific changes in the
delivery of services to the poor, this orientation was eliminated to maintain
funding and support in the established parts of the bar." Thus, legal aid
societies did not identify problems of the poor that could be addressed with
legal action. The common concerns and needs of the poor were largely
irrelevant to legal aid societies, and the focus of the societies was individual
service to clients who happened to be indigent.
Even if the philosophical approach had been different, high staff turnover
and low salaries made it difficult, if not impossible, for the programs to
develop any continuity, sense of purpose or analysis of legal and structural
factors which contributed to the experience of poverty.
2. The War on Poverty-I960s
a. Events Preceding OEO Funding
In the early 1960s there emerged a new design for delivery of legal services
to the poor. Several foundations (particularly the Ford Foundation) funded four
legal services programs that were placed in multi-service social agencies. They
were based on a philosophy that legal services could be a component part of
an overall anti-poverty program.' 6
In 1964, the U.S. Department of Health, Education and Welfare held a
conference on the Extension of Legal Services to the Poor. Attorney General
Nicholas deb. Katzenbach set the tone:
[The problems of the poor] . . . are not new problems. It is our
appreciation of them that is new. There has been long and devoted
service to the legal problems of the poor by legal aid societies and public
defenders in many cities. But, without disrespect to this important work,

14. See, e.g., Kaiz, supra note 1, at 44.
15. I at 45.
16. Legal services programs were funded in New York (Mobilization for Youth-MFY); Boston (Action
for Boston Community Development); New Haven (Legal Assistance Association); and Washington (United
Planning Organization). These programs are described in JusTicE AND REFORM, supra note 12, at 27-32.
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we cannot translate our new concern into successful action simply by
providing more of the same. There must be new techniques, new
services, and new forms of interprofessional cooperation to match our new
interest.t1
The Katzenbach speech propounded disparate yet two interrelated themes
that were to recur constantly in the early years of federally-funded legal
services: (1) something new was needed-well-funded legal aid wouldn't do;
and (2) the law could be used as an instrument for orderly and constructive
social change.
b. OEO-The Early Development
In 1964 a far more significant event than the HEW Conference occurred-the
passage of the Economic Opportunity Act, the War on Poverty. 8 For the first
time, federal money became available for legal services to the poor.
Establishing a federal financing niche within the war on poverty and its
administering agency, the Office of Economic Opportunity (OEO) required that
a number of important actions come together at the same time. At the onset,
there had to be a commitment from the OEO leadership to include legal
services in the services OEO would fund. 9 In addition, there had to be
support from the organized bar at the national level. Furthermore, there had to
be local initiation of program proposals.
In late 1964 and early 1965, those actions did come together as needed.
Two of the early advocates for a federally financed legal services program,
Jean and Edgar Cahn, convinced Sargent Shriver, the first director of the OEO,
to include legal services in the package of activities that could be funded."0
This step was not sufficient, however, because the whole design of the
Economic Opportunity Act was based on the theory that a local planning body,
a Community Action Agency (CAA), would decide how to address poverty
problems in the community. As it turned out, few CAAs opted to include legal

17. HEW Conference Proceedings,at 11.
18. P.L. 88-452 (August 20, 1964), codified as 42 U.S.C.

§ 2701

et seq.

19. There was no mention of legal services in the original Act. Legal services was frut mentioned in
1966. See P.L 89-794, § 211-1(b) (Nov. 8, 1966). Legal services was added to the Economic Opportunity
Act as a special emphasis program in 1967. See Economic Opportunity Act, § 222(a)(3), as added by P.L
90-222, § 104 (1967) (codified as 42 U.S.C. § 2809(a)3)).
20. There are a number of sources of the history of the early days of OEO. "he major source is JusncF
AND REF,1, supra note 12, at 39-184.
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services because of the role of professionals in positions of leadership and
because of the independence of legal services from CAA and local political
control.
In essence, OEO acceptance of the Calms' recommendation implied national
earmarking of OEO funds to legal services irrespective of CAA plans. This
was achieved to a certain degree as a condition of bar support. The organized
bar took the position that the legal services program should be free from lay
control locally, regionally, and nationally. The ABA House of Delegates
unanimously endorsed OEO legal services programs as long as the organized
bar had some control over the program, and it maintained traditional legal
ethics. 2 ' The basic bar position translated to mean that CAAs could not
control local legal services programs, and nonlawyer bureaucrats within OEO
could not control legal services at the national level.'
The most difficult task was the generation of local service delivery programs.
OEO, however, could not deliver services directly, nor could it start local
programs. The overall design had to be fleshed out by a staff in a negotiation
that involved the American Bar Association and other bar participants. The
key staff person was E. Clinton Bamberger, first director of the OE Legal
Services Program, a private practitioner who came to OEO with the
endorsement of the ABA leadership but with no experience in leghl aid for the
poor.' He faced the dual job of determining the specifics for the program
and selling it around the country.
c. Initial Opposition to the Program
Although a number of local communities and progressive lawyers and bar
leaders generated hundreds of proposals for federal funding, the OE legal
services program engendered substantial opposition within the profession.
Much of this opposition came from the local bar associations. Their objections
fell into three major categories: (1) fear of competition from publiclysupported legal services; (2) fear of what representation of the poor could
mean for the clients of private lawyers; and (3) perceived change in the nature
of the profession as public support, and possibly regulation, expanded. For
example, in 1965, the president and executive secretary of the Tennessee Bar

21. JUsu"cE AND REFopw, supra note 12, at 63. See also Pye & Garraty, The Involvement of the Bar
in the WarAgainst Poverty, 41 NoTR DAmE L REv. 860 (1966); Pious, Congress, The OrganizedBar, and
the Legal Services Program,WiS. L REV. 418 (1972).
22. See, JustncE AND R Foa
supra note 12, at 65.
23. See, d at 67-70.
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Association wrote a critique of the OEO program in the Tennessee Bar Journal

stating, among other things:
In other words, the program is one which provides competition for the
independent practicing lawyer, the competition acting in flagrant violation
of the Canon of Ethics of the legal profession, providing few, if any, of
the proven and time-honored safeguards needed by the individual client,
and all supported by the taxpayers. Ironic it is indeed for the lawyer of
today to find himself contributing, in the form of taxes, to a government
whose program is dedicated toward his own destruction. This is truly
pulling one's self down by one's own bootstraps. 4
One outgrowth of this opposition was to seek OEO funding for judicare-a
delivery system in which attorneys in separate private practices are paid for
handling the cases of poor persons?' Only OEO's refusal to fund judicare
programs stopped judicare from being the method of delivery adopted around
the country. Clint Bamberger took the position that judicare would be
prohibitively expensive and would not provide the aggressive advocacy
required. Although a small amount of money went to demonstrations in
Wisconsin and elsewhere, OEO generally refused all judicare applications.'m
Despite the controversy, by the end of FY 1966 (June 30, 1966), 130 OEO
legal services program grants were made. Many local lawyers, progressive bar
leaders, community activists and many of the traditional legal aid societies
sought federal funds., obtaining support from local and state bar associations
as well as from CAAs and local politicians. Federal funding for. these
programs, along with other national programs
to provide training and back-up
27
assistance, reached over $20 million.

24. Bethel & Walker, EthBrute, 1 T. BJ. 11 (1965) (reprinted in 27 Ala. L REv. 17 (1966)).
25. "rmtenmnjudicare° was first used to decibe a prpol fromW
Wconsin whic um funded. Itis
described in detail bin at p. 8 of Chapter 2 and p. 31 of Chapter 4.
26. See, JusTIcE AND REFORM,.supra note 12, at 117-21. A few demonstrations were funded by HEW,
but de programs closed.
27. Id at 94-S.
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d. Growth and Development
The next few years evinced moderate growth accomplished in part by more
sophisticated attempts to encourage legal services around the country. By
1968, 260 programs had been funded, covering part of every state except North
Dakota (the governor vetoed grants in this state). The budget grew slowly but
steadily to $71.5 million in FY 1972.2
OEO began to focus nationally, seeking to lead programs to effective
performance for the poor while keeping negative influences at bay. During the
term of the second director of OEO legal services-Earl Johnson (196768)-management meant implementing "law reform" for the poor. To do this
OEO sought to create legal services leaders and use peer pressure to induce
acceptable performane. It created a unique national structure of advocacy,
support, training, technical assistance and information sharing.
A large investment was made in the. "back-up centers"-national programs,
initially housed in law schools, organized around substantive areas (like welfare
or housing) or a particular part of the eligible population (like Indians or the
elderly). These centers engaged in national litigation and legislative and
administrative representation to eligible clients while providing support,
assistance and training to local programs. These centers provided specialized
representation and specialized knowledge that was essential to development of
new areas of poverty law. They also provided leadership on key substantive
issues and worked closely with the national poor people's movements of the
early legal services years (e.g., the National Welfare Rights Movement and the
National Tenants Organization)?*
These national programs were supplemented by national publications to
describe poverty law developments (eventually there were two-Clearinghouse
Review and the Poverty Law Reporter) and national training and technical
The national training events programs played a key
assistance programs.
role in assuring effective coordination among programs over newly-emerging

28. See id. at 99-100, 188-94. See also Hollingsworth. Ten Years of Legal Servicesfor the Poor in R.H.
Havemnann, ed., A DECADE OF FEDERAL ANTI-PoVERTY PROORAMS: ACHIEVEMENTS,

FALURES AND

LESSONs 285, 300-02 (1977); Pious, supra note 21, at 431-38.
29. See Justice and Reform, supra note 12, at 126-34, 163-84.
30. See Justiceand Reform, supra note 12, at 180-82; and Sullivan, Law Reform and the Legal Services
Cris, 59 CAL. L REV. 1, 9 (1971).
31. See JUSTICE AND REFORM, supra note 12, at 176-77. For a brief period, OEO also published Law
In Action to publicize legal services victories and provided funds to NYU Law School to publish the Welfare
Law Bulletin. The ClearinghouseReview still exists. The Poverty Law Reporter, a Conierce Clearingho'usa
loose-leaf service, was discontinued by [SC in 1980.

LEGAL SERVICES

issues and provided a means of linking key substantive advocates within local
programs to each other and to the national experts in the support centers or
elsewhere. A few state support programs were also developed. 2 Such state
support programs provided state level advocacy and coordination in states with
a larger number of local programs. They increased training and facilitated a
more direct link between local advocates and national experts.
OEO also made a large investment in the Reginald Heber Smith Fellowship
Program which recruited high-quality, aggressive lawyers and distributed them
to local programs. At one point "Reggies," as the fellows were nicknamed,
were comprised of 25% of the professional staff of programs." They
provided a law reform "spark" to the programs in which they were placed.
3. The Legal Services Corporation
The idea of a Legal Services Corporation (LSC) took shape in the early
1970s. In 1971, both a study committee of the American Bar Association and
the President's Advisory Council on Executive Organization (the Ash Council)
recommended creation of a separate corporation to receive funds from Congress
to be distributed to local legal services programs.' In February 1971, a
bipartisan group of members of Congress introduced legislation. In May 1971,
President Nixon introduced his own version of the corporation legislation."
The Ash Council saw the Corporation as a "step toward reprivatization of
what has traditionally been a function of the private sector" and argued that
legal representation of a "special group" was not a proper "permanent and

32. State support centers were created in Massachusetts (Massachusetts Law Reform lnstitute);
California (Western Center on Law and Poverty); Michigan (Michigan Legal Servicea); and Ohio (Ohio State

Legal Services).
33. See JUsTlcE AND REFOzb, supranote 12, at 178-0. The Reggie program shifted emphasis during
the 703 to focus on minority rcruitment and community involvement.
34. See President's Advisory Council on Executive Organization, Establishment ofa Deparmaenz of
NationalResources-Organization for Social and Economic Programs61 (1971) [htereinafter Ash Council
Report]; American Bar Assoc. The CorporationforLegal Services: A Study (1971) [hereinafter ABA Snd.

The genesis of the proposals is described in Robb, New Niche for NationalLegal ServIces, 57 A-B.AJ. 557

(1971).
35. The two bills are described in George, Development of the Legal Services Corp., 61 Coa.L L
Rsv. 681, 692-93 (1976); See aso Pearson, To Protect the Rights of the Poor: The Legal Senices
CorporationAct of 1971, 19 K.M. L REv. 1 (1971); President'j Message to the Congress Proposing
Establishmentof thde Independent Corporation,7 WEEXLY COUP. PRS. Docs. 727 (1971) [eeinafle
President's Message on LSC].

106

THE DISTRICT OF COLUMBIA LAW REVIEW

established role(s) of government."' President Nixon called the Corporation
a new direction to make legal services "immune to political pressures and...
a permanent part of our system of justice." At the same time, he proposed a
number of restrictions on legal representation not in the Economic Opportunity
7
Act?
The Legal Services Corporation Act had a long gestation period, from 1971
through July of 1974. The Corporation itself did not begin operation until July
of 1975. The important point in understanding the pre-LSC history is the
difficulty of achieving compromise on the specific design of the Corporation.
Legislation passed the Congress in 1971 but was vetoed by President Nixon.
Both Houses of Congress adopted bills in 1972, but the legislation was pulled
from the Conference Committee when supporters and the Administration could
not agree on whom to appoint to the Board of Directors. After a new acting
director of OEO, Howard Phillips, attempted to totally dismantle legal services,
compromise became necessary." Congress again considered legislation in
1973 and 1974, compromised on the board structure, added numerous
restrictions and limited the functions of national and state support centers.3 9
This final legislation gave the President full control over appointment to the
board. It also imposed restrictions on nontherapeutic abortions, school
desegregation, selective service and some juvenile representation. The Act
preserved the ability of legal services staff to represent eligible clients before
legislative bodies and in administrative rulemaking. It also imposed several
restrictions on staff attorney's outside activities and political activities, and
prohibited programs from using private funds to undertake some cases or
40
representational activities restricted by LSC funds.
4. Five Critical Elements of Legal Services
By the time the LSC Act was enacted, the basic structure of the program
was in place. This structure has continued to the present day with only slight
36. Ash Council Report, supra note 34, at 61.
37. President's Message on LSC, supra note 35, at 727-29. These included prohibition on lobbying,
organizing, and political activities of staff attorneys.
38. See Arnold, The Knockdown, Drag-Out Battle Over Legal Services, Juris D. (1973); George,
Development of the Legal Services Corporation, 61 CoRNELL L REV. 681, 695 (1976).
39. For a full review of the legislative history of the Corporation Act, see George, Development of the
Legal Services Corporation,61 ComEx. L REv. 681 (1976) and Dooley & Housernn, IEOM. SEavcnsS
HIsTORY, ch. 1, 21-31 (1984) [hereinafter IaOAJ SERvICES HISTRY].
40. See Pub. L 93-355, 93rd Cong., July 25, 1974.
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modification. Also by 1974, five elements which differentiated "legal services"
from "legal aid" had evolved. The architects of the national program and the
leaders in field programs saw these elements as critical to effective legal
services.
The first element embraces the credo of LSC's responsibility to all poor
people as a "client community." 1 Most legal services programs had
developed to serve as a whole the poor people who resided in their geographic
service area, not just individual clients who happened to be indigent. Some
special programs served significant2 segments of the poor, like migrant
4
farmworkers and Native Americans.
The second emphasized the right of clients to control decisions about the
solutions pursued for their problems and, through participation on the board of
the local legal services program, to control in part what problems were to be
addressed. Legal services was an advocate whose use was to be determined by
poor people rather than an agency to give services to poor people.
The third addressed the commitment to redress historic inadequacies in the
enforcement of legal rights of poor people caused by lack of access to the
institutions that created those rights. Thus, legal services programs pursued the
reform of law and practice to make them more responsive to poor people; and
legal services attorneys became the chief law enforcers for federal agencies
(such as Health and Human Services, Agriculture, HUD) which would not
effectively monitor the local agencies and facilities subject to the federal law
and policies.
The fourth emphasized a responsiveness to legal need rather than to demand.
Probably the greatest deficiency of the legal aid societies was that they
responded only to uninformed demand-to those who walked into the office-so
that large parts of the legal needs of the poor were not addressed while
resources were committed to the generally narrow range of legal problems that
poor people recognized. Through community education, outreach efforts, and

41. This notion of obligation to poor people generally is central to any goal beyond legal repreentation
of individuals. It was reinforced by funding of the National Clients Council as an institutional voice for
eligible poor people within legal services.
42. The first farmworker program was funded in 1969. Over the next thre years, eight others were
ftmded. See Legal Services Corporation, Special Legal Problems and Problems ofAccess to Legal Services
VoL 2,at 152 (1980) [hereinafter § 1007(h) Study VoL 2).
In 1966, OEO funded four Indian programs. Other programs were started sporadically in the 1960:. See
Legal Services Corp, Special Legal Problems andProblems ofAccess to Legal Services VoL 1, at 124-25
(1980) [hereinaIter § 1007(h) Study VoL 1]. See also Swan, Indian Legal Services Prograrn. The Key to
Red Power?, 12 ARM. L REv. 594 (1970).
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physical presence in the community, legal services programs were able to assist
clients to identify critical needs and fashion legal responses.
The fifth involved the use of a full range of service and advocacy tools.
This included not only litigation, appeals in federal and state courts, and
administrative representation before agencies, but also legislative advocacy, rule
drafting and creation of comprehensive strategies to implement policies
advantageous to poor people.
IL HAS THE LEGAL SERVICES PROGRAM SUCCEEDED UNDER THE
LEGAL SERVICES CORPORATION?

Review of the record would conclude that the system of legal services in the
United States, despite severe financial limitations, has effectively and efficiently
carried out the goals established by Congress in the LSC Act.43
A. Full Representation in All Forums
Legal services has provided high-quality representation through competent,
committed and effective advocates in both routine and complex cases, and in
both 'acceptable' and controversial matters. It has maximized scarce resources
to achieve concrete benefits for individual clients and has improved
opportunities and achieved significant benefits for the poor, including
alleviating many recurrent problems. It has provided fora for the poor to
enforce rights and protect and advance their interests.
Decisions affecting the legal rights of the poor have been made not only in
the courts but also in legislative and administrative bodies and in a variety of
other fora. During the late 1970s and 1980s, the courts played a less significant
role than in the 1960s and 70s in creating new rights and resolving many
poverty disputes; administrative and legislative bodies, and the private sector,
increased their roles in resolving disputes and protecting rights. Thus, to

43.

These are:

1. Equal access to the system of justice.
2. High-quality legal assistance to those how otherwise be unable to afford adequate legal

asistance.
3.
4.
5.
6.

Improving opportunities for low-income persons.
Most economical and effective delivery of legal services.
Full freedom of attorneys to protect the best interests of their clients.
Insulating the program from the influence of, or use by it, of political pressures.
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maximize resources, and be effective, programs developed the capacity to
engage in administrative and legislative advocacy, and clients were accorded
the option and opportunity to use advocates in all of those arenas."
Historically, Congress and the LSC Board, as well as local program boards,
have struggled over the extent of legislative advocacy to permit the capacity of
programs to engage in administrative rulemaking and represent clients on
agency policymaking, and what procedures should be used for class actions and
appeals. Today, class actions against government and private parties are an
accepted part of the poverty law practice. Congress has only imposed
procedures to assure that these actions are taken when necessary, and after
opportunity for review and negotiation."5
Administrative advocacy, including participation in rulemaking, has been
fully recognized as essential to effective client representation so long as actual
clients with real problems are represented." Legislative advocacy on behalf
of clients with problems that are best solved by legislative change, or with
rights or benefits that would be adversely affected by legislative action, is
permitted.47 Finally, legislators and administrators have a right to obtain
information from legal services programs on issues affecting the poor.48
In reviewing advocacy by legal services over the last. 15 years, four
conclusions can be drawn: First, effective representation in all forums has been
achieved in most states and local communities. Effective administrative
rulemaking and legislative advocacy for clients, however, is not fully available
in a few states and some communities because of LSC and congressional
restrictions and program reluctance or capacity to engage in such advocacy.
Second, legal services has been reasonably responsive to the most significant
legal problems of the poor, but slow in responding to some new changes in
laws and to some client groups, such as the disabled and nursing home
residents.49
Third, legal services has provided enormous service to clients and client
groups. Regardless of all of the rhetoric from critics of legal services or those
who urge greater impact work, 95% or more of the staff engaged in advocacy

44. House nn, A Short Review of Past Poverty Law Advocacy. 23 C.EAmanOHOuSE REv. 1514 (Apr.
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45. See § 1006(d)(5),42 U.S.C. § 2996e(d)(5) and Pub. L 102 140 (Nov. 5 1991).
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47. Id.
48. d
49. See Special Difflculdws of Access and Special Unmet Legal Problems of the Elderly and
Handicapped,Legal Services Corporation (May 1980).
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focus on direct, immediate, one-on-one service, advice or representation to
clients. Most staff in legal services view their role as "hands-on helpers" not
as issue-oriented law reform advocates." Legal services continues to have the
highest use of paralegals and law advocates of any institution within the legal
profession, uses a range of volunteers and has been in the forefront of
developing and using self-help materials.
Fourth, legal services has not been in the forefront of using Alternative
Dispute Resolution (ADR) for its clients, except where mandated by courts or
in certain situations such as family farmers where explicit ADR mechanisms
have been established.5 1 This, however, is not solely the fault of legal
services. In many instances, government agencies cannot participate in ADR
(e.g., child support enforcement, AFDC) or have their own administrative
procedures that they must follow. Further, in many communities no ADR
mechanisms exist; in some, significant fees are required to participate. As
ADR mechanisms become more common and relevant to poor people, legal
services must increase its knowledge of, and participation in, ADR to assure
both effective protection for the poor in ADR as well as to use ADR to
effectively and efficiently resolve client problems.
B. The Delivery System in Evolution
The delivery system has provided access to clients in virtually every county
in the country and to those who face severe access barriers, whether they be
rural residents, racial, cultural and language minorities, or the elderly.
The delivery system initially developed during the OEO era, was fully
institutionalized during the 1970s and early 1980s and has remained in place
since then. Today geographically-based full services providers serve the poor
in a specific geographic area and are funded by a Congressionally dictated
formula. In theory, every county in the country is now covered. These are
supplemented by migrant and Native American components or separate
programs.
State support programs or entities now exist in 45 states. Some are separate
independent programs funded directly by LSC; branch offices or cost centers

50. Arango, Orientation and Change in Legal Services, Vol. IL No. 3 MIE J. I (July 1988).
51. See L R. Singer, Nonjudicial Dispute Resolution Mechanisms: The Effect on Justicefor the Poor,
13 Clearinghouse Rev. 569 (1979); and, Singer, Lewis, Houseman & Singer, 'ADR and the Poor: How
Legal Services Can Capitalize on Emerging Developments, 25 CLEARINOHOUSE REv. 1531 (Mar. 1992).
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of field programs; and some separate programs that are funded by subgrant
through one or more field programs. The national infrastructure also consists
of 17 national support centers the National Clearinghouse, five regional training
centers, computer-assisted legal research units and other infrastructure
programs.
When LSC took over from OEO, the existing legal service program, it made
two interrelated proposals to Congress: to expand the program into every
geographic area; and to establish a census-based funding formula to accord to
poor people in each geographical area some level of minimum access was
accorded to poor persons in each geographic area." LSC used a funding
formula for geographically-based and Native American and migrant programs
because (1) it was the most efficient way of allocating funds, (2) it provided
an objective criterion to use in distributing funds, and (3) it prevented irrational
decisionmaking based on subjective criteria. LSC, however, also expanded into
new geographic areas through a very formal notification and hearing process
before issuing new grants. In some areas, several grantees competed for funds,
and in other areas, LSC had to encourage some groups to apply because there
were no interested organizations or entities.
LSC encouraged, but did not mandate, primary use of the staff attorney
model because it was consistent with the system developed in the United States'
since 1876. It was also cost-effective, assured the poor some access to lawyers
with expertise on poverty law, provided a mechanism for allocating scarce
resources effectively and efficiently, and provided a role for clients and the
local bar in determinifig priorities.
This decision proved to be correct. A thorough examination of the delivery
system was conducted by LSC between 1977 and 1980. 53 The Delivery
System Study, the most comprehensive study on legal services delivery ever
conducted anywhere, found that no model of delivery performed better than the
staff attorney model and that the use of staff attorneys was a prerequisite in
controlling costs, maintaining quality and producing significant impact for the
entire client community. The study did find that organized pro bono programs,
contracts with law firms, and independent Judicare with a staff component were
viable and could 'be used to deliver effective and economical legal services if
the appropriate local conditions and sound program management exist.'

52. See LEaAL SERVICES HISTORY, supra note 39, at ch. 2, 15-18.
53. See The Delivery Systems Study: A Policy Report to the Congress and the President of the UnLed
States, Legal Services Corporation (June 1980).
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As a result of the Delivery System Study and the political need for increased
private bar involvement, LSC also moved to specifically encourage and then
require programs to use private lawyers in the delivery of legal services.'
This was not a new phenomenon in many areas where programs use private
lawyers pro bono or paid to help deliver services. However, the PAI
requirement did force programs without significant private bar involvement to
reach out to private lawyers and develop effective means of using their
services.
This decision, although initially controversial within some segments of the
legal services community, has also proven to be correct. As a result, more than
130,000 lawyers are participating in pro bono programs, increased services
have been provided to the poor in a highly cost-efficient manner; expertise on
certain matters that was not generally available is now available, and in the few
areas where program and bar relationships were not good, these relationships
have not been solidified and the private bar is overwhelmingly supporting of
the legal services program."
Has the existing system been effective in achieving maximum benefits,
improve opportunities and address the most significant problems of clients?
Generally, the local delivery system administered by a single recipient has
been the most effective and efficient means of delivering legal services-to the
poor within geographic areas. The quality of representation has generally been
high. Lawyers, paralegals and lay advocates with poverty law expertise have
been available to the poor. Clients have had access to legal advice and
representation, whether they reside in rural areas, are elderly, racial, language
or cultural minorities, or face other barriers. Programs have been able, through
a variety of techniques, to reach out and educate clients about legal rights, so
that they can be effectively asserted, and to address recurring problems that
affect significant numbers of the poor.
The system is not monolithic. Single recipients in most programs have
developed multiple delivery systems within their geographic areas through
organized pro bono programs and subcontracts with bar associations, law firms,
and other service providers. Recipients have thus maximized resources from
a variety of funding sources (state, public, private, and so on) and have been
able to effectively use members of the private bar and other advocates with
poverty law or relevant specialized expertise.

54. See 45 C.F.R. § 1614.
55. See London, The Futureof Private Bar Involvement, 5 MoM. INFOP. EXCH mNO J 34 (July 1991).
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Likewise, Native American and migrant programs have been able to deliver
services to these very special client groups in a highly efficient and effective
manner. For example, an LSC 1007(h) Study of special client groups
specifically found that separate delivery programs were essential in order for
these two groups to olitain access to legal services.
The support system has also worked well. The record of support center
activity and the many previous studies of support have shown that such centers
provide high-quality advice and assistance to local program staff and are highly
regarded by local programs, are not duplicative and provide essential
representation to eligible clients at the state and national level.6 Support
centers are not think-tanks or policy institutions but legal advocacy programs
that respond to the support needs of local legal services staff and clients.
Although the delivery system has worked well, it does not mean that no
problems exist or that improvements could not be made. There remain
considerable problems of access by particular client groups, such as the
institutionalized disabled and elderly (e.g., nursing home residents), by some
rural residents and by some language minorities with limited English-speaking
abilities. Moreover, many local program procedures, including intake and case
acceptance, create unnecessary hurdles between clients who want and need
immediate advice and advocates who can provide that advice and referral
quickly and competently.
In addition, staff salaries remain far too low and well below comparable
salaries of other public sector lawyers and paralegal, training and professional
development remain inadequate, and cultural and gender diversity of staff at all
levels has not been fully achieved. Private attorneys are not being used on
a variety of legal problems where, with training and support, they could
provide representation."
Further, not all areas in which there exist support needs have been covered
(e.g., disabled), and the capacity for support has not been fully developed in
some states and within some substantive areas (e.g., family law). Some states
have not fully developed an integrated delivery system that assures effective
coordination and communication. Such a statewide system would prevent
duplication; realize all possible economies of scale and specialization;
effectively respond to the most pressing legal needs and address recurring legal
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problems; assure effective recruitment, hiring, training and staff development;
and develop all possible resources and support.59
Finally, neither programs nor LSC have developed an effective evaluation
system to review the quality of representation provided by attorneys and
paralegals or to measure overall program performance and whether the program
is achieving concrete results for the poor.
C. Setting Local Prioritiesand Local Community Accountability
In large part, the key.to the survival of the legal services program and to its
strong support from within local communities across the country has been its
accountability to those communities, including the poor who are its clients.
Besides effective governing bodies, priority setting is the primary mechanism
used to assure accountability. It is also the primary planning device through
which programs target scarce resources on the most pressing legal needs and
problems of poor people in their communities.
Given the critical role which priority setting plays; it is important to
understand its evolution, to analyze whether it has been successful, and to
consider how to insure that program priorities address the most pressing needs
of the client population.
Formal priority setting was not the primary means of resource allocation
during the OEO era. Instead, priorities were set either on a first-come, firstserve basis, or by the staffing and program structural decisions made by
program legal staff and boards. In many programs, staff and board created
priorities were established in response to significant pressure from organized
client groups, particularly the welfare rights organizations and tenant
organizations, or neighborhood organizations that were part of the Community
Action Program or the Model Cities Program. Of course, local and state bars
and courts, state and federal political actors, social services agencies, and others
helped determine program priorities and activities.
Early on, many leaders of legal services recognized the problems created by
a system that did not formally set priorities so that scarce resources would be
allocated to locally determined areas of greatest need.
For example, under "first-come, first-serve," resources were allocated by who
walked in the door. Who walked in the door depended on: (1) where the office
was located; (2) how the staff members were viewed by the community; (3)

59. Houseman,Support in 1995, 5 MEE J. 31 (July 1991).
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whether the people recognized a legal problem; and (4) whether they could
seek help because they lacked transportation, resided in an institution, were
disabled or elderly, or had cultural, ethnic or language barriers. Because there
were limited resources, extensive waiting lists were created, and many with
serious legal problems were not being served. In short, who was served
depended on who was in line first and what, if any, resources were then
available to those at the end of the line.
In the early 1970s, NLADA began to establish formal mechanisms by which
priorities were set. This resulted in community group meetings in which hosts
of clients and client groups were invited as well as program board members,
staff human services agency personnel, and concerned community leaders.
These meetings discussed a range of possible problems in the client community
that a legal services program could address and then, by votes of those present,
determined what priority should be given to the potential legal problems.
When LSC began to function in late 1975, the Regulations Committee of the
LSC Board first addressed how to allocate scarce resources effectively. As a
result, LSC adopted a regulation that required all programs to set priorities. 6°
Until then there had not been any requirement on programs to set priorities and
many had not formally done so.
The 1977 Amendments to the LSC Act, Section 1007(a)(2)(C), incorporated
the LSC-legal services community approach and required local programs to set
priorities for allocating resources and to take into account the training and
support needs of staff as well as the particular problems of access that many
subgroups of the poor faced. Congress rejected suggestions from members or
advocacy groups that nationally mandated priorities be set by the respective
numbers of particular subgroups within a geographic area (if the elderly
madeup 20% of the population, then 20% of the resources should be spent on
the elderly), or that they be set by a first-come, first-serve approach. 6
Subsequently, legal services programs adopted a variety of methods, often
in combination, to set priorities. These included the community meeting model
discussed above, local legal needs surveys, systematic evaluation of information
obtained during intake, analyses of demographic and legal trends facing clients,
and information provided by human services agencies and program staff. No
one method was mandated by the LSC regulation, Part 1620. Nor did LSC
ever come up with a set of standards against which to measure local priority

60. 41 Fed. Reg. 51609 (Nov. 23, 1976).
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settings, although an effort, abandoned in 1982 when LSC management
changed, was begun in 1980 to develop such standards.
During the 1980s several efforts were made to tinker with the priority-setting
requirements. A. 1984 regulation sought to require programs to give equal
access of all subgroups of clients and to engage in legal needs surveys,62 but
that was amended in 1985 to the current Part 1620 which retains program
flexibility
but insists upon a process that involves all relevant community
63
actors.
Of course, Congress, and more recently LSC, set priorities. Congress has
restricted some case types or methods of advocacy. LSC has only attempted
to set priorities by restricting representation in redistricting and census cases."
The fundamental problem with LSC or Congressional priority setting is the
assumption that Washington knows what is best in local communities.
Moreover, such national priority setting is subject to political views of those
in power and not the needs of the poor in local communities.
While programs have made significant efforts in allocating resources based
on locally determined needs and priorities, it is fair to say that these efforts
have not been fully successful. Many programs have not engaged in a
systematic, periodic process; staff allocation and program structure do not
always respond to the priorities that have been set; and staff have sometimes
been reluctant to change their work and specialization, or develop new
knowledge and specialization, in response to priorities. The inherent tendency
to maintain comfortable routines has not been fully overcome. Moreover,
while priorities have been ultimately set by local governing bodies, they have
too often been controlled by program staff. In particular, clients have not
always had the primary control and influence over program priorities and
resource allocation, both because of the process used or their lack of ultimate
authority to overcome staff decisions.
To acknowledge these problems, which only exist in some programs, is not
to suggest throwing out priority-setting process and replacing it with some new,
untried approach, particularly if that approach does not involve a communitywide planning effort to allocate scarce resources to the most pressing local

62. 49 Fed. Reg. 19657 (May 9, 1984).
63. 45 C.FR. § 1620.
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needs. However, the problems of priority setting do suggest the need for
considerable improvement and that programs should give and try a variety of
approaches. For example, programs need to develop effective methods of
evaluating demographic trends of the poor in their service areas as well as the
legal trends and developments facing all subgroups or clients; constantly
interact with client groups and other community organizations about
community concerns; develop effective methods of obtaining, classifying, and
reviewing information obtained during initial client intake; establish 'hot lines"
and other approaches that put lawyers and paralegals into direct contact with
clients who call or come to the office so that they must deal with a range of
client problems, not just those which come to them after sifting through the
intake process;' and undertake local, regional, or statewide legal needs studies
that methodically seek out a broad spectrum of potential clients to determine
their legal needs.
Programs must also undertake more effective outreach to contact clients that
have severe access problems because they live in rural areas or lack
transportation or a phone, are disabled or elderly, reside in institutions, or who
have cultural, ethnic, or language barriers.
D. Client Involvement and Empowerment
Since the inception of federally funded legal services, the program has
sought to significantly involve clients in governance structures, through group
representation, in priority setting and as advocates and staff. One of the major
policies of the war on poverty was that poor people were to set policy, through
seats on governing boards, to the "maximum extent feasible." This was
translated into one-third of board members, a requirement that has continued
to this day. In addition, the OEO Guidelines recommended neighborhood
advisory committees, made up of residents of the area served, to advise a
neighborhood office on its policies. 67
Indeed, the mission of the program, as accepted by the legal services
community gives clear priority to client choice: "Using all methods of
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counseling and representation, to provide highest quality legal services to all
those unable to afford legal assistance in a manner which best enables poor
people to assert their rights and interests in ways that they themselves
choose." 68
The appropriate role of clients has turned out to be a difficult issue for LSC
and for local programs. The National Clients Council (NCC) was funded as
the national advocate for clients until 1984. It sought to spawn local clients'
councils. These councils looked for a broad role as advocates for poor people
on a range of substantive issues and sought money for direct advocacy and
related activities from local programs and from the Corporation.
In many areas, client councils were not, however, the primary client groups
represented by the programs. Instead, welfare rights, tenant unions, consumer
groups, farmworker organizations, and the like were the groups with whom the
attorney and paralegal staff had the most contact. In some areas, the
"substantive groups" were not a part of the client council structure and viewed
NCC as irrelevant or a barrier to "real" client participation. In other areas the
groups worked together. As funding cried up for existing "poor peoples'
groups," some sought out NCC involvement; others turned to broader coalitions
for direction and survival. The issue of client involvement was not always. a
question of client council-involvement in the program but a more complicated
issue of which client (poor people) groups to include, and at what level of
program activity (board membership, neighborhood office advisory council, a
strictly representational relationship, or even placing staff in a poor peoples'
organization's offices). 69
All too often, the philosophical commitment to client participation came into
conflict with differences over specific client desires or over the role of the
program in representing particular client groups. Very different perspectives
were involved. Legal services program staff saw themselves as the main
benefit for clients-what clients needed was more and better services from
them, and effective representation of client groups. Some clients, on the other
hand-particularly the NCC affiliates-often saw control over program staff and
money as their goal. Each perspective advocated against the other, and conflict
was inevitable.

68. This statement was taken from the plan adopted by the LSC Board in 1981, A Plan for the Future.
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LSC had no clear answer to the conflicts and was often unaware of the
competing client groups involved in a program area. It generally resisted client
demands for money and programs, although it did fund some client programs
through the Delivery Systems Study, the Quality Improvement Project, and for
training purposes. Rarely were clients used in monitoring or technical
assistance. There were few training events directed to clients and, since 1986,
there has been a regulatory prohibition against training clients on substantive
legal issues. On the other hand, most national events conducted by LSC during
the 1970s and early 80s-e.g., OPS training conferences and Research Institute
seminars-included client participants.
LSC did use its regulatory power to insist on broad client participation in
locar programs, through governing body membership and participation in
priority setting. However, LSC failed to come to grips with the reality of client
group activity, the theory of accountability was originally premised on the
assumption that client board members would represent organized groups
working on substantive legal needs and that these board members would be
accountable to the larger client constituency. Part 1607 continues this theory
in requiring that client groups appoint client board members. In practice,
however, client board members often focus on the legal services program itself
rather than on the substantive legal needs of poor people. Moreover, LSC
never clarified the role of clients in priority setting other than including them
among the groups that must be consulted.
This ambivalence and confusion over client role has not only caused
considerable practical problems for program management and staff, more
importantly, it also created unrealistic expectations or resulted in complete
cynicism for clients and clients groups over what was the appropriate role of
involvement and participation. If anything, LSC policies and activities of the
1970s and early 80s widened the range of possible roles for clients, without
determining that any given role was appropriate. The result was unstable and
unpredictable processes which sometimes increased client participation and
sometimes did not.
Today, the situation is even more complex. There are fewer substantive
groups made up primarily of poor people, there is no national NCC, and in
many areas no real client councils at all. LSC insists on client group selection
of its representatives, without any recognition of the reality of client groups,
and imposes a board training requirement without any understanding of what
client participation could and could not include. Although there has been
rhetoric from prior LSC board members about client involvement, LSC did not,
and is not, seriously examining the role of clients, how to increase client
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involvement and participation, and what support client groups need in order to
be effective participants in program governance and priority setting. Local
programs struggle with these issues without any help from LSC and, until
recently, only limited help from the national organizations. 7
Moreover, there are serious and important questions about the appropriate
roles of clients and client groups as advocates for themselves or others and as
advisors to program advocates. In the "hey day" of welfare rights and tenant
unions, such groups often engaged in their own advocacy for their members
and developed effective lay advocates who were trained and even funded by
legal services. Legal services often provided community legal education
materials to be used by those groups and engaged in training and support to
those advocates. While some of these activities have continued, there are
significant limitations on how much legal services can assist such efforts
without running afoul of the organizing, training and group representation
restrictions of LSC regulations.
Today there are a number of community groups that have organized to
address a wide range of problems facing the elderly, low-income students, the
homeless, domestic violence victims and the like. Many of these have the
capacity to undertake direct advocacy, and some do such advocacy. Many
want assistance from legal services programs, including training, the
development of self-help materials, back-up and support for their advocacy
efforts, and representation on organizational matters. Most of these groups do
not consist primarily of poor people and are thus ineligible for legal services
assistance. And legal services cannot undertake many of these activities with
LSC and even private funds.
To improve client involvement and participation will require a renewed
commitment to clients and their effective involvement in program governance.
Increased funding for support and real training for clients, is essential.
Programs must experiment with new approaches and mechanisms to improve
client involvement and participation. LSC should consider seed money to some
of the client groups, including regional groups, that now exist and could be
strengthened. Fimally, LSC should actively encourage, and more importantly,
remove restrictions on, programs developing self-help materials, training and
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funding of institutions within the community that engage in self-help assistance
or lay advocacy'

CONCLUSION

Although legal services did not end or even reduce poverty (nor could it
realistically have been expected to), legal services has carried out the main
goals set by Congress in 1974 when the LSC Act was finally passed. Legal
services, like most human institutions is not perfect; improvements are
necessary.
While a more supportive and nurturing Corporation would help achieve
improvement, and while substantially increased funds are essential, the primary
responsibility rests with legal services programs themselves. It is the programs,
not LSC, that can improve opportunities for the poor, assure full representation
in all relevant forums, improve delivery staff effectiveness and productivity,
and increase client involvement and accountability so that the allocation of
scarce resources is consistent with the legal needs of the local community.

71. See 45 C.F.R. § 1612.9, which restricts training of clients by prohibiting dis ,anination of
infonmation about existing laws and regulatiom.

